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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
 
 CASE NO: PFA/GA/178/98/SM 
 
 
In the complaint between: 
 
LEON VERCUEIL                                                                               Complainant 
 
and 

 
ESKOM PENSION AND PROVIDENT FUND                         Respondent 
 
 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956 
  
Introduction: 

 

This is a complaint concerning a withdrawal benefit lodged on 28 April 1999 with the 

Pension Funds Adjudicator in terms of section 30A (3) of the Pension Funds Act of 1956. 

 

The complainant is Leon Vercueil, who was employed by Eskom from 1 February 1986 and 

worked as a pricing analysis manager until his retrenchment effective as at 30 September 

1997.   

 

The respondent is the Eskom Pension and Provident Fund, a defined benefit fund 

registered under the Pension Funds Act of 1956 (“the Act”).  

 

The essence of the complaint is the complainant’s questioning of the withdrawal benefit 

payable to him in terms of the rules of the respondent on his retrenchment.  The complaint 

therefore relates to the interpretation and application of the rules.  In framing his complaint 

the complainant has alleged that a dispute of law has arisen in relation to the fund between 

the fund and himself, the dispute of law being whether the rule in question is invalid on the 
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grounds of unconstitutionality or unreasonableness. 

 

No hearing was held in this matter and in determining the complaint I have relied on the 

documentary evidence and submissions and on supplementary information obtained from 

telephone conversations conducted with the parties by my senior investigator, Sue Myrdal.  

Ms Myrdal has furnished me with a full report.   

 

Having completed my investigation I have determined the complaint as follows.  These 

are my reasons. 

 

The complaint 

 

The complainant worked for Eskom for eleven  and a half years, a condition of his 

employment being membership of the respondent.  He contributed, as stipulated in terms of 

the rules, 7,3% of his salary (pensionable emoluments) to the fund.  The employer also 

contributed an amount stipulated in the rules, being 13,5% of the member’s pensionable 

emoluments.  The rule concerning the employers’ contributions contains the following 

proviso to the fixed percentage stipulated: 

 
“provided that the contributions payable by the employers may be reduced for such period and by 

such amounts as, on the advice of the actuary, the trustees, with the concurrence of ESKOM, may 

decide.”  
 

The amount of the employer contribution appears not only from the rules but also from the 

complainant’s most recent letter of appointment, dated 30 August 1995, which marked his 

promotion to the post of senior engineer.  In this letter his package is broken down into a 

section on cash compensation and one on employer contributions, the first line item in the 

latter being “Pensioen (13,5%)  -  R15 531.75. 

 

Effective from 30 September 1997, the complainant’s employment was terminated in terms 

of a so-called Affirmative Action Cash Separation Settlement.  The respondent, acting on 
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instructions from the employer, treated his termination as a retrenchment and paid him a 

retrenchment benefit in terms of rule 28.  The relevant portion of this rule reads as follows: 

 
28 RETRENCHMENT 

 
(1) Subject to the provisions of subsections (2), (3) and (4), if a MEMBER who has not attained the 

PENSIONABLE AGE is retired from the SERVICE owing to a reduction in or reorganisation of staff, 

or to the abolition of his office or post, or in order to facilitate improvements in efficiency or 

organisation or to retrenchment generally, he shall be paid a benefit equal to three times his 

CONTRIBUTIONS ... 

 

(2) If a MEMBER becomes entitled to a benefit in terms of this rule, he may elect instead: 

 

(1) that an amount equal to the actuarial value in respect of his SERVICE, as determined by the 

ACTUARY, be deemed to be a voluntary contribution made by him on the date of leaving 

the SERVICE; or 

 

(2) to receive a benefit equal to his ACCUMULATED CONTRIBUTIONS and that an amount 

equal to the excess of such actuarial value over such benefit be deemed to be a voluntary 

contribution so made. 

 

Subsection (2) as it stands is confusing: so much so that the respondent itself sought a 

legal opinion on the interpretation thereof.  It appears that the “voluntary contribution” 

referred to is provided for in rule 18, dealing with additional contributions that members may 

undertake to pay voluntarily in order to gain additional benefits.  Rule 18(7) provides that: 

 
“A former MEMBER who has made an election in terms of rule 28,29 or 30 and who has attained the 

age of 55 years may elect to receive in cash not more than one-third of the amount of the voluntary 

contributions accumulated with interest and bonus in terms of subsection (2) mutatis mutandis.  The 

balance shall be utilised to provide him with a PENSION on conditions determined by the TRUSTEES 

on the advice of the ACTUARY.”  

 

Basically the option allowed in rule 28, on retrenchment, is to elect to take a deferred 

pension.  The member’s actuarial value will thereupon be “voluntarily contributed” to the 
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deferred pension scheme, where it will accumulate with interest and bonuses until he draws 

a pension after reaching the age of 55.  While this does not appear particularly clearly from 

the rules, it is consistent with the following extract from the summary booklet,  where it is 

expressly stated, and where all the variations possible are set out: 

 
RETRENCHMENT BENEFIT AND OPTIONS 

 

For retrenched members who do not qualify for the early-retirement separation package, due to their 

age (under 45 years) with less than the minimum of 10 years service [Note: the complainant is 34 

years old so the following applies to him], 

Withdrawal benefits can be either:- 

 

(1) 3 times the member’s own contributions, or 

 

(2) defer Actuarial Value to the Fund at date of exit. 

 

Withdrawal options available to the member are as follows: 

 

(1) take a cash refund of (a) above, or 

 

(2) transfer (a) above to an approved Retirement Annuity or Pension Fund, or 

 

(3) take a cash refund of R1800 and transfer the balance of (a) above (after deducting the R1800) to an 

approved Retirement Annuity or Pension Fund, or 

 

(4) defer (b) above within the Fund for a pension taken between age 55 and age 65, or 

 

(5) take a cash refund of the resignation benefit [total of member’s own contributions, plus 4% thereof for 

each completed year of pensionable service] and defer the balance of (b) (after deducting cash refund 

taken) within the Fund for a pension taken between age 55 and age 65. 

 

The complainant has stated that the deferral option was not broached with him and that the 

fund merely transferred his funds (less tax) to his current account on 2 December 1997, his 

benefit having been calculated by the fund as follows: 
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• Total pension contributions to date of leaving was R48 675.93 times three in terms of the 

rules regarding Retrenchments (R48 675.93 x 3)   R146 027.79 

• Performance 

bonus  

  

  

 R     4 

578.39 

• Performance 

bonus interest 

  

  

 R     3 

212.01 

                                                                                                                       R153 818.19 

• Less taxation as 

per SARS 

directive 

  

 

 R   57 

767.00 

• Total amount due                                                                                      R   96 051.19 

 

Not being satisfied with the amount paid, the complainant reversed the transaction a few 

days later, and subsequently began the process of lodging a complaint with this office. 

 

The complainant informed my senior investigator that, in any event, he did not wish to leave 

his funds in a deferred pension account; ideally he wished to be able to transfer what he 

refers to as his “fair share of the full fund” to another retirement fund of his choice, thereby 

preserving the full value.   

 

In his written complaint the complainant indicates what he means by “share of the fund”:  
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“the full value of Eskom and my contributions (minus insurance and other non-pension components 

which form part of this benefit) over the years applying the actual growth rate of the fund over the 

period I was employed by Eskom.”  
 

He estimates this to be in the region of R350 000, based, as he explained to my 

investigator telephonically, on employer and employee contributions increased with an 

assumed growth rate of 18%.   

 

This then is the nub of his complaint: that the rules, unreasonably in his view, do not permit 

him to do this.  Basically the rules limit his benefit, if he does not defer the pension within 

the Eskom fund, to the amount of three times his own contributions. 

 

The complainant challenges this rule on a number of grounds, which I  summarise below: 

 
1. The complainant challenges the reasonableness and constitutionality of the rule in the context of the “new world 

of work” where employees seldom stay with one company until retirement; very often, as in this case, this is 

due to changes beyond their control, in that “the company wanted to break the bond”.  In the complainant’s 

view, a reasonable expectation would be to receive his “share of the fund”, or at least “full transfer value” (see 

2. below), on transfer to a new retirement fund, and a reasonable rule would embody such a reasonable 

expectation.  

 

2. The complainant is of the view that there is discrimination in that employees at a higher level than he (in fact 

only one band level of the Paterson Band scales higher than his level) would receive “full transfer value” on 

withdrawal through retrenchment.  He feels that he is entitled at least to full transfer value ( the actuarial reserve 

value) himself. 

 

3. The complainant feels that an impression is communicated to appointees that the company contribution towards 

their pension fund is in the nature of deferred pay and is being paid to the fund on behalf of the member.  In 

support of this he cites the August 1995 letter with the line item “Pensioen (13,5%)”, as well as a letter 

awarding him an increased salary in July 1995 where his total compensation package is set out, with a line item 

in the calculation being, “Eskom se bydrae tot Pensioenfonds” - R15 078.15".  The complainant is therefore of 

the opinion that the employment contract led him to believe that he would receive his own plus the employers’ 
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contributions, and assumed this would be returned with any growth thereon - in effect he appears to have 

formed the impression that the fund operated along the lines of a defined contribution fund. 

 

4. A related point is the complainant’s view that the communication of the benefits in terms of the rules by the 

fund was inadequate.  According to the complainant the rules are not readily available and it took him some 

effort to obtain a copy, a year or two before his departure from Eskom; new appointees would therefore not 

have an opportunity to weigh the pros and cons of the withdrawal benefits before taking up their employment.  

He indicates that colleagues he spoke to all thought erroneously that they would receive the employer’s 

contributions “within 0 to 7 years”; to the complainant this is an indication of poor communication by the fund. 

 The rules themselves are not particularly clear.  

 

5. The complainant also makes a claim for interest lost “since the payment was due”, which he reckons as the date 

he left Eskom. 

 

The written response from the fund was basically to reiterate the options available to the complainant in terms of the 

rules, followed by the terse remark:  

 

“Your money is still in the Fund.  The options have been made available to you to exercise.   Kindly 

notify the Fund what you want to do with the money.” 

 

Analysis of the complaint 

 

I have dealt at some length with the question of early withdrawers in Wilson v Orion Fixed 

Benefit Pension Fund & Others  (PFA/WE/84/98) and Kransdorff v Sentrachem Pension 

Fund & Sentrachem Ltd (PFA/GA/3/98). As in the Kransdorff case, the present case  also 

deals with a retrenchment situation; the general remarks I made in these two prior cases 

regarding the desirability of reform and greater equity in withdrawal benefits in defined 

benefit funds are therefore particularly pertinent here, since the complainant was deprived 

of his employment not of his own volition.  However, the reservations I expressed in these 

cases concerning the limitations of the process of adjudication in this area are also 

pertinent.  With regard to disputes of interest such as this, where changes to the withdrawal 

benefits effectively constitute an aspect of wage setting, the appropriate arenas for 

remedial action are those of collective bargaining and the legislative process.  
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Nevertheless, when circumstances in a specific matter warrant judicial intervention, I shall 

make such an intervention, on the basis of reasonableness, with the proviso that I shall be 

constrained to do so as conservatively as possible.  

 

Constitutional rights such as those to fair labour practices, and not to be arbitrarily deprived 

of property, may be at issue here, but the primary focus is whether the rule is reasonable 

and justifiable.  The reasonableness enquiry involves an evaluation of the challenged rule 

to determine whether the objective of the rule is reasonable and whether the means 

selected to meet the rule’s objective are proportional and reasonable. 

 

I wish to deal firstly with the complainant’s claim for his share of the fund, as he expresses 

it: that is, his assertion that, since his contract of employment indicated a fixed contribution  

on his behalf by the employer and since his own contribution was fixed, an expectation is 

created that he would receive a return of these contributions together with any actual 

accrued growth thereon.  As I have commented, the complainant is effectively arguing that 

the fund has created the impression that it operates as a defined contribution fund; hence 

his assertion of a contractual entitlement to the computation of his withdrawal benefit on a 

defined contribution basis. 

 

I have addressed this argument in the Kransdorff case, where the same reasoning was 

raised by Mr Kransdorff.  My comments there apply mutatis mutandis in this matter; 

basically it is my view that the complainant has misconstrued his letter of appointment and 

the principles on which a defined benefit pension fund operate. The benefit in a defined 

benefit fund, whether it be a retirement benefit or a withdrawal benefit, is not arithmetically 

derived from the contributions made by or on behalf of a particular member.  Admittedly the 

letter of appointment is misleading in this regard, but the contract must be read in 

conjunction with the fund’s rules.  The essence of a defined benefit fund is that the 

employer agrees to fund the overall balance of  cost required to provide defined benefits to 

the members.  In this case it agrees to do so in terms of the rules at a stipulated rate per 

employee, with the proviso that this rate may be reduced in accordance with the advice of 
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the actuary depending on the financial health of the fund.   Nevertheless the contributions 

by the employer are not earmarked for any individual employee; rather the contribution is a 

global one to the fund to meet its total liabilities.  The rules of the fund (including the 

formulae therein) define and determine the benefits.  There is therefore no contractual 

liability to pay a withdrawal benefit along the lines claimed by the complainant. 

 

Interestingly, in the Kransdorff case the actuary for the respondent showed that in any 

event, where account is taken of the cost of risk benefits and administration (by deduction 

from the employer’s contribution), the amount of the resultant withdrawal benefit calculated 

on a defined contribution method was less than actuarial reserve value calculated on the 

projected unit method in a defined benefit context.  Without detailed figures and 

calculations before me in the present case, I am unable to verify that this would apply here 

as well, but there is a strong indication that defined contribution funds do not necessarily 

outperform defined benefit funds in terms of the benefits ultimately accruing to members. 

 

The obvious difference in the present case, of course, is that actuarial reserve value is not 

the withdrawal benefit allowed in terms of the rules (it was in the Kransdorff case).  This 

brings us back to a consideration of whether the withdrawal benefit rule in this case  is 

reasonable. 

 

 In the Kransdorff matter I ruled that the complainant on withdrawal was not entitled to any 

of the amounts claimed by him that were higher than the actuarial reserve value benefit 

provided for in the rules.  In assessing the fairness or reasonableness of the withdrawal rule 

in that case I argued that: 

 
“The test on review is not whether the benefit is the fairest or most reasonable benefit.  The test is 

whether, having regard to established practice in the pension funds industry, the benefit falls within 

the range of reasonable benefit expectations.” 
 

I did not upset the rule in that case because the payment of reserve value computed in 

terms of the projected unit method falls on the more generous side of the spectrum of 
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withdrawal benefits, and because reform beyond this, if socially desirable, is a matter for 

legislative intervention. 

 

In the present case, then, I have again to determine whether the withdrawal benefit falls 

within the range of reasonable benefit expectations.  In terms of the rules the complainant, 

if he elects not to take a deferred pension, is entitled to three times his own contributions, 

which amounts to R146 027.79.  This is less advantageous than the reserve value, which 

the fund has indicated is R235 985.67 as at 30 September 1997 (the date of termination).  

The question is whether the rule determining withdrawal benefits nevertheless falls within 

the bounds of reasonableness. 

 

One is assisted in this enquiry by subjecting the rule to the test of proportionality.   

 

The objective which the rule is designed to serve is supposedly part of the overall purpose 

of a defined benefit fund, that is, to ensure that the defined benefits promised to its 

members are indeed available to them when they reach the age of retirement.  This is 

without doubt a reasonable objective. 

 

The means employed to give effect to this objective involve, inter alia,  making certain 

assumptions regarding the number of members who will withdraw before retirement, 

regulating the amount payable (in this case, less than the actuarial reserve) to these 

members as withdrawal benefits, and determining funding levels based on the resultant 

anticipated surpluses or deficits. 

 

Assessing whether the means employed in the rule are proportional to the objective, and 

therefore reasonable, involves an evaluation of whether the means impair the rights or 

reasonable benefit expectations of the withdrawing members as little as possible, or not to 

an extent that, in effect,  the abridgement of rights outweighs the objective. 

 

Such an evaluation can require comprehensive evidence.  Wim Trengove in the chapter on 
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Evidence in Constitutional Law of South Africa (Juta & Co Ltd, 1996) points out that a rule 

may be challenged as inconsistent with the constitution, and accordingly invalid, in its 

meaning, purpose or effect.  He goes on to discuss the evidentiary issues relevant to the 

evaluation of the challenged law: 
 

“The enquiry into the purpose and effect of the challenged law clearly goes beyond conventional 

statutory interpretation.  The kinds of evidence relevant to and admissible in such an enquiry would 

depend on the basis of the challenge in each case, but may include evidence of the history of the 

legislation; the circumstances in which it was made; the legislative process … and the manner and 

effect of its application … [The requirements for reasonableness and justification] render relevant and 

admissible a wide range of evidence of every kind.  It follows that the validity of legislation challenged 

under the constitution may depend on issues of fact and not law.  The court’s finding in any particular 

case may accordingly depend on the evidence before it.” 

 

In seeking to elicit further relevant  evidence relating to the particular circumstances of this 

matter, my investigator requested the fund to furnish documentary evidence relating to the 

“history” of the withdrawal rule, indicating for example how the rules had been amended 

over the years, and whether the present rule was the result of collective bargaining.  She 

also requested a submission by the actuary of the fund, Mr David Little, regarding the 

funding implications that would ensue if full actuarial reserve were to be paid on withdrawal, 

this being one of the points of relief sought by the complainant. 

 

It does not appear from the earlier withdrawal rules and amendments submitted in 

response to this request that the present rule came into being through any process of 

collective bargaining, and this enquiry did not take the matter much further, other than to 

underscore the point that pension fund rules do not usually come into existence in the same 

manner as contractual terms and therefore do not embody a real consensus between the 

parties. 

 

The actuary’s submission, however, provided some insight into what the increased cost 

would be, and to whom, if the rule were changed to allow for payment of full actuarial 
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reserve on withdrawal.  This is relevant to an evaluation of whether the funding basis at 

present, utilising the payment of less than actuarial reserve on withdrawal, is reasonable, 

since it provides some means of weighing other factors in the overall operation of the fund. 

 

I quote selectively but at some length from the actuary’s submission: 

 
“The withdrawal scale [based on the experience of the fund and of similar funds over many years and 

used to calculate probabilities of withdrawal] is intended to represent the percentage of members 

expected to resign or be dismissed and receive a refund of accumulated contributions.  No explicit 

assumptions are made in respect of anticipated retrenchments.  The reason is that retrenchment 

statistics are by nature even more unreliable than resignation statistics as a guide to future experience 

of a particular retirement fund. 

 

Instead an implicit assumption is made that the average retrenchment benefit will be equal to the 

actuarial reserve and sufficient money will be available to pay it if it falls due.   

 

The cash retrenchment benefit of three times members’ contributions is usually more generous than 

the actuarial reserve for members under age 45 (ignoring the variations due to differing length of 

service).  Thus each payment of a cash retrenchment benefit to a member under about age 45 usually 

results in a deficit which is not “expected” in the valuation basis.  Conversely those retrenchments 

over age 45 usually generate “unexpected” surpluses, which are on average larger than the deficits 

generated at the younger ages.  Overall these surpluses may offset the deficits, but the extent of this 

will depend on the profile of retrenchments in a particular period. 

 

The experience of the fund  

 

The expected withdrawal surpluses ... have not materialised in the fund over the three years to the 

last statutory valuation.  The reasons are probably a combination of large numbers of retrenchments 

at the (younger) ages where the cash retrenchment benefit tends to be greater than the actuarial 

reserve, and large numbers of members resigning and electing to preserve their actuarial reserve [by 

means of the deferred pension option].  The effect is that fewer members than expected have been 

taking the cash withdrawal benefit (refund of contributions) on resignation. 

 

Over the three year period a total of some R30 million in excess of actuarial reserves needed to be 

funded from surplus to meet the withdrawal benefits, even based on the current benefit structure.  
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This is a material amount in relation to the reduced in-service members’ surplus of only R50 million as 

at 30.6.98. 

 

Conclusion 

 

The actuarial value of a member’s retirement benefit is already available in terms of the rules on 

resignation or dismissal or retrenchment, provided that the member preserves the benefit.  A large 

number of members, however, elect the cash benefit, and it is reasonable to expect that this is likely 

to continue in the future.  Even so, the experience of the fund has been less favourable than the 

valuation assumptions, and material withdrawal deficits have arisen in recent years (as noted above). 

 

An amendment of the rules to allow a cash benefit equal to the actuarial reserve would have a 

material impact on the funding level of the fund.  The impact at the last statutory actuarial valuation 

would have been to reduce the funding level from 107% to 100%.  An updated calculation at the 

30.6.1998 interim actuarial valuation would have shown a reduction in funding level from 102% to 

96% as a result of the amendment. 

 

There is already a shortfall in the ongoing contribution rate, of some 1% p.a. of salaries.  This is 

currently being met from the in-service members’ surplus.  Given that the member and employer 

contribution rates are both fixed in terms of the rules, any improvement in withdrawal benefits would 

therefore need to be funded by a reduction in other benefits.” 
 

In effect, what the actuary is saying is that the fund has been structured in such a way that 

there is a degree of dependence, for the viability of the fund, on some withdrawing 

members electing to be paid in cash.  It is important to note that this also coincides with the 

desire or need for some withdrawing members to obtain a cash payout to meet their short 

term financial obligations should they be jobless for a period.  At the same time allowing 

such an option contributes to the problem of “leakage” from retirement funds and  flies in 

the face of the policy goal of having individuals provide for their own retirement so as not to 

be a burden on the state.  No higher amount than the basic cash withdrawal amount is 

offered as an incentive to encourage withdrawing members to preserve their retirement 

funding.  The respondent fund’s answer to this is that the rules provide the option to receive 

full actuarial reserve value if a deferred pension is selected. 
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The option favoured by the complainant, viz,  that of being able to transfer his full reserve 

value to a preservation fund of his choice is not offered, and, according to the implicit 

argument by the actuary, it cannot be offered because, in this specific fund, the funding 

structure is such that the fund will not be viable if at least some members do not elect to 

take the  (lower) cash withdrawal benefits, allowing the release of a portion of their actuarial 

reserves (surpluses).  As he indicates, already the assumptions regarding how many 

members will take these benefits have been somewhat off the mark,  resulting in a some 

strain on the fund.  According to the fund’s interim actuarial valuation as at 30.6.98 there 

are also other reasons for the reduction in the surplus, being poor investment returns, the 

increase in the AIDS provision, the high salary increases and the impact of the tax on 

investment income.  This is not a situation where there is a large surplus, with the  

employer enjoying a contribution holiday.  These factors tend to underpin the 

reasonableness of the rule as it stands, certainly in the short term. 

 

What of the actuary’s point regarding the fact that the cash retrenchment benefit of three 

times members’ contributions is usually more generous than the actuarial reserve for 

members under age 45?  The complainant in this matter is 36 years of age and his three 

times contributions benefit is only 62% of his actuarial reserve value.  One can only assume 

that he is disadvantaged by one of the “variations due to differing length of service”. 

 

Nevertheless, if one locates the benefit in this case along the spectrum of withdrawal 

benefits paid in the South African pensions industry, it is instructive to note that it is well 

within the upper half of the spectrum.  According to the Mouton Commission report (1992, 

Volume 1, page 248 and 269), in 1991 more than half of the pension funds in the country 

were paying a withdrawal benefit equal merely to the return of member contributions plus a 

percentage ranging from less than 4% to 8%.  Although the situation has improved, and 

although I would agree with Professor George L Marx when he states in The Manual on 

South African Retirement Funds and other Employee Benefits - Volume II (at page 94):  

“the best possible benefit to grant under a defined benefit scheme would be one where the 

member is entitled to his full past service actuarial reserve upon leaving service”, 
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nevertheless the benefit granted in this case, while not overly generous, in my view falls 

within the range of reasonable benefit expectations.  (This is not to discourage the fund 

from improving it in due course.) 

 

It  is also instructive  to have regard to the pensions practices in other jurisdictions, such as 

the United Kingdom, the  United States of America and Canada.  All of these countries 

have compulsory preservation, which conditions their handling of early leavers somewhat 

differently.  In the United Kingdom legislation has laid down complex rules regarding the 

calculation of transfer values and preservation; a cash equivalent transfer value is utilised, 

which I am informed is not always equivalent to the past service reserve.  In the USA, early 

leavers who qualify are referred to as “deferred vested employees”; they are obliged to 

receive payment of a deferred pension at normal retirement age.  In Canada on termination 

of employment a member may leave his/her benefit in the pension fund and collect a 

deferred pension at retirement age, or else he/she may transfer the full actuarial value to  a 

“locked-in” preservation vehicle.  Interestingly, the state of Ontario in Canada has a 50% 

rule: a member’s contributions may only be used to provide 50% of the actuarial value of 

his/her benefit on termination of employment, retirement or death.  Any excess 

contributions are refunded to the member with interest. 

 

These comparative practices serve, in my view, to underline my opinion that the benefit in 

this case falls within the bounds of reasonableness, taking into account the circumstances 

of the fund in question, and the weighing of the interests of stayers and leavers.  One may 

say that the means employed are proportional to the objective, and that the rule therefore 

survives a challenge of unreasonableness. 

 

So much for the rule as it stands.  However the complainant’s complaint has unearthed an 

irregularity in the operation of the fund that also requires comment.   The complainant had 

somehow become aware that certain employees senior to him (one band level higher than 

him and upwards) had been allowed to transfer their full actuarial value out of the fund on 

termination of service.  This is the source of his allegation of discrimination mentioned 
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earlier. 

 

The fund did not react initially to this allegation.  My investigator specifically requested the 

fund to respond and to furnish its explanation of this apparent deviation from the rules.  A 

submission was received from Mr Kedzierski, the substance of which reads as follows: 

 
“ESKOM as the employer has offered enhanced benefits to senior people.  These are negotiated 

settlements between the employer and employee.  The rules of the fund give all members the right to 

defer in the fund the full actuarial value equivalent to what Mr Verceuil refers to as the “full transfer 

value”.  The rules do not provide for an actual transfer of the actuarial value to another fund. 

 

A practice by ESKOM through a specific Space Creation Programme to address the employee 

demographics was established for the period, 1 January 1995 to 31 December 1997.  This entailed 

ESKOM negotiating separation packages which included the transfer of the actuarial reserve to 

another fund.  In these cases ESKOM reimbursed the fund with the difference between the actuarial 

reserve and the normal benefit a member would have received had he/she resigned or been 

retrenched as the case may be.  The employer and employee reached a separation agreement 

independent of the fund.  The employer then carried the cost of the enhanced benefit. 

 

As there are no adverse financial consequences due to this practice, the fund administratively but 

inadvertently let this happen although the rules do not provide for the transfer. 

 

As soon as the fund became aware of this practice it was immediately stopped.  The fund convened a 

special Board meeting on 16 July 1999 and a resolution was adopted [addressing this issue].  This 

practice had unfortunately slipped through.  Controls are now in place to prevent this happening.” 
 

The statement that “as soon as the fund became aware of this practice it was immediately 

stopped” is somewhat disingenuous, since the fund must have become aware of the 

practice at least as early as October 1998 when the complainant submitted his complaint, 

and the resolution referred to above was only taken in July 1999.  Nevertheless, as Mr 

Kedzierski has pointed out, there were no adverse financial consequences for the fund and 

no discrimination by the fund in that the individuals concerned were not advantaged 

disproportionately from the fund itself. As an instance of maladministration, therefore, the 
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fund’s irregular practice did not in itself prejudice the complainant. 

 

It seems that, according to the complainant, when he tried before his termination to 

negotiate with the employer regarding his pension payout, the employer, also somewhat 

disingenuously in my view, referred him to the fund, who merely restated the rules and 

(correctly) referred him back to the employer.  However, the fact that some senior 

managers were more successful than the complainant in obtaining a negotiated “top-up” 

from the employer to their pension fund withdrawal benefit is a matter relating to the 

employment relationship rather than to the administration, investments or rules of a 

retirement fund, and as such the complainant’s allegation of discrimination falls outside the 

jurisdiction of this office.  

 

With regard to the question of interest raised by the complainant, I refer to my ruling in 

Alexander v The Printing Industry Pension Fund (PFA/WE/38/98) where I stated that the 

only bases upon which a complainant could claim interest are if this was provided for in the 

rules of the fund, or if there was a contractual agreement, or if the debtor was in mora (see 

Commissioner for Inland Revenue v First National Bank Limited 1990 3 SA 641 (A)) .  The 

fund’s Mr Kedzierski has pointed out that the fund’s rules in operation at the time of the 

complainant’s termination are silent on the question of interest.  There is clearly no question 

of an express or implied contractual agreement here.  Furthermore the requirements for 

mora debitoris cannot be met since the delay was not due to the fault of the fund.  

Accordingly no interest is payable as of right on the withdrawal benefit at this stage. 

 

However Mr Kedzierski has indicated that the fund has, as of 29 March 1999, amended its 

rule regarding unpaid benefits to provide that a benefit unclaimed by a member shall be 

credited annually with interest (determined by the actuary) and debited annually with a 

proportional share of the annual cost to the fund of maintaining the record of the member 

(the unclaimed benefit after three years reverting to the fund).   

 

In a letter to my investigator dated 27 August 1999 Mr Kedzierski appears to indicate that, 
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although this rule amendment came into effect too late to benefit the complainant,  there is 

some room for flexibility on the question of interest should the complainant elect to 

withdraw his cash benefit at this stage: 

 
“Mr Verceuil’s request for payment of interest on his resignation or retrenchment benefit is being 

considered.  His estimated interest on his withdrawal benefit would be R19 381.11, calculated from 1 

October 1997 until 31 August 1999 on the capital amount of R96 051.19.  Taxation would have to be 

deducted from the interest payable.” 
 

Mr Kedzierski has also pointed out that the actuarial value account on deferral attracts 

interest as the deferred scheme is an interest bearing account; the fund is prepared to 

allocate interest retrospectively to the date of termination should the complainant elect the 

deferred pension option at this stage.  Mr Kedzierski has indicated that  the complainant’s 

total actuarial value with interest stood at R290 000 as at the end of June 1999. 

 

On the complainant’s allegation that the rules are not sufficiently clear or available to new 

appointees, I would merely advise the respondent to ensure that, if there is substance to 

these allegations, remedial steps are taken.  Certainly the withdrawal rule itself is not 

particularly clear, although the summary booklet is more user-friendly.  I would note that it 

is also incumbent upon recruits to familiarise themselves with the rules regarding the 

pension fund, and also for employees to use whatever bargaining power they have at their 

disposal to pressurise funds and employers to amend rules in the direction of greater 

equity.  

 

In all the circumstances then, I am not prepared to strike down the respondent’s withdrawal 

rule for unreasonableness.  The complainant is once again put to the election of one of the 

benefits available in terms of the rule as it stands.   

 

Accordingly, for the reasons outlined above, the complaint is dismissed. 
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DATED at CAPE TOWN on this 30th day of  AUGUST 1999. 

 

 

 

........................................................ 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR 
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